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INTRODUCTION *
The basic purpose of this installment of the Survey, as with prior
installments, is to alert the practicing bar to significant developments
0 The following abbreviations will be used uniformly throughout the Survey:
New York Civil Practice Law and Rules .................................... CPLR
New York Civil Practice Act .............................................. CPA
New York Rules of Civil Practice ........................................... RCP
New York City Civil Court Act .............................................. CCA
Uniform District Court Act ............................................... UDCA
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in New York's procedural law. Regretfully, as a consequence of limi-
tations of space, many significant cases could not be included. With
this caveat in mind, it is hoped the practitioner can utilize the Suruey
as a valuable review of those recent cases which have had the most
significant impact in the areas of practice and procedure.
Noteworthy rulings personally affecting attorneys are discussed.
The trend towards increasing the burden on the bar via judicial exten-
sions of the indigents' right to counsel was significantly inhibited when
the Court of Appeals in In re Smiley held that no constitutional right
to counsel attached in a matrimonial action. Along with Smiley, a su-
preme court ruling that assigned counsel have a constitutional right
to compensation is considered. Also highlighted is Schickler v. Seifert
wherein the Appellate Division, Fourth Department, conditioned the
granting of a motion to vacate the dismissal of a case which had been
abandoned upon payment of $1000 by plaintiff's neglectful attorney.
Another significant Court of Appeals' case treated is In re International
Ribbon Mills, Ltd., giving a judgment creditor who had obtained a
restraining order rights superior to those of a subsequent assignee for
the benefit of creditors.
The various supreme court decisions discussed herein include
County of Broome v. Vincent J. Smith, Inc., which extended the "con-
tinuous treatment" doctrine to malpractice actions against architects,
Subia v. Cosmopolitan Mutual Insurance Co., wherein the court held
the "as soon as reasonably practicable" notice requirement in no-fault
insurance polices to be satisfied as a matter of law where notice is given
within 90 days, and Grierson v. Wagar, which rejected defendant's at-
Uniform Justice Court Act ................................................. UJCA
Uniform City Court Act ................................................... UCCA
Real Property Actions and Proceedings Law ............................... RPAPL
Domestic Relations Law .................................................... DRL
WVEINSTEIN, KORN & MILLER, NEv YORK CIwL PRACnICE (1974) ................ WK&M
The Biannual Survey of New York Practice ....................... The Biannual Survey
The Quarterly Survey of New York Practice .................... The Quarterly Survey
The Survey of New York Practice ......................................... The Survey
Extremely valuable in understanding the CPLR are the five reports of the Advisory
Committee on Practice and Procedure. They are contained in the following legislative
documents and will be cited as follows:
1957 N.Y. LEG. Doc. No. 6(b) ...................................... Fmisr REP.
1958 N.Y. LEG. Doc. No. 13 ...................................... SECOND REP.
1959 N.Y. Lr. Doc. No. 17 ....................................... TH REP.
1960 N.Y. LEG. Doc. No. 80 ...................................... FouRTm REP.
1961 FINAL REPORT OF THE ADvISORY ComrruTrEr
ON PRAcrcE AND PROCEDURE ..................................... FINAL REP.
Also valuable are the tvo joint reports of the Senate Finance and Assembly Ways and
Means Committees:
1961 N.Y. LEG. Doc. No. 15 ........................................ FFTH REP.
1962 N.Y. LEG. Doc. No. 8 ......................................... SixTH REP.
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tempt to expand Dole v. Dow Chemical Co. to permit a personal
counterclaim against a plaintiff suing in a representative capacity.
The Survey hopes the reader will find this installment of both
value and interest. Reader comments on this issue and suggestions for
future issues are welcome.
ARTICLE 2 - LIMITATIONS OF TIME
CPLR 203(a): "Continuous treatment" doctrine extended to
malpractice action against architect.
Malpractice is defined as any act of professional negligence, whether
resulting in personal injury or in property damage.' The topic of medi-
cal malpractice has been the center of heated debate in recent times
because of the medical profession's rebellion against the high cost of
malpractice insurance coverage.2 This cost has grown in part because
the application of theories tolling the statute of limitations3 has ex-
tended a physician's vulnerability to malpractice actions. By analogy,
these theories have been applied to extend liability in other professions
as well.
Under CPLR 203(a) the period of limitation is computed from
the time the cause of action accrues.4 It is the general rule in New York
that the cause of action accrues at the time of the professional's wrong-
ful act or omission.5 Among the exceptions to this rule is the "con-
I Seger v. Cornwell, 44 Misc. 2d 994, 255 N.Y.S.2d 744 (Sup. Ct. Albany County 1964)
(malpractice action against surveyor); 7B McKINNEY'S CPLR 214, commentary at 432-33
(1972). Contra, Editorial Notes, 3 B'XrLYN L. REv. 284 (1934) (personal injury only).
2 See 173 N.Y.L.J. 95, May 16, 1975, at 1, col. 3; N.Y. Times, May 24, 1975, at 28,
col. 5; id., May 20, 1975, at 28, col. 1; id., May 17, 1975, at 28, col. 4; id., May 16, 1975, at
1, col. 3; id., May 15, 1975, at 36, col. 6.
3 These theories, the "continuous treatment" and "foreign object" doctrines, are
discussed in note 6 infra.
CPLR 214(6), as amended, ch. 109, § 5, [1975] N.Y. Laws 134 (McKinney), fixes a
three-year statute of limitations for malpractice actions which are other than medical.
A new provision, CPLR 214-a, reduces the statutory period for medical malpractice to
two years and six months. Ch. 109, § 6, [1975] N.Y. Laws 136 (McKinney). This section
was approved on May 21, 1975 by the New York State Legislature in an attempt to ap-
pease the medical profession. See N.Y. Times, June 1, 1975, at 1, col. 1; id., May 20, 1975,
at 28, col. 1; id., May 17, 1975, at 28, col. 4; id., May 15, 1975, at 36, col. 6.
4 For a discussion of CPLR 203(a), which superseded CPA 11, and of cause of action
accrual in general, see I WK&M 1 203.01.
5 Schwartz v. Heyden Newport Chem. Corp., 12 N.Y.2d 212, 188 N.E.2d 142, 237
N.Y.S.2d 714 (1963); Schmidt v. Merchant's Despatch Transp. Co., 270 N.Y. 287, 200
N.E. 824 (1936); Gilbert Properties, Inc. v. Millstein, 40 App. Div. 2d 100, 338 N.Y.S.2d
370 (1st Dep't 1972), aff'd mem., 33 N.Y.2d 857, 307 N.E.2d 257, 352 N.Y.S.2d 198 (1973);
Conklin v. Draper, 229 App. Div. 227, 241 N.Y.S. 529 (1st Dep't), aff'd mem., 254 N.Y. 620,
173 N.E. 892 (1930).
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